Legal view by Scott Callen.

Employers grapple with telecommuting

Introduction of computer technology
in the workplace and the desire of
employees to strike o balance between
family and work have forced mony
employers to grapple with the concept of
telecommuting.  Telecommuting con
increase employee productivity, curb
turnover, limit ovarhead expanses and
ollow employers to recruit and employ
workers from a wider geographic area.
Telecommuting, howaver, may not be fea-

sible for alt work environments and busi- -

ness operafions. So what ore the legal
considerations regarding telecommuting
arrangemants or when an employes asks,
"Why can't | work from home?”

The Americans with Disabiliies Act
(ADA] is the primary legal consideration
for elecommuting requests. Many employ:
ees raquest 1o work from home 1o accom-
modate o medical condition due o diffi-
culies associabed with getting fo work or
working in an office environment. The
Equal Employment  Opportunity
Commission Enforcement Guidonce On
Reasonable Accommodations stotes that
employers are obligated to evaluote
telecommuling requests and defermine
whether the request poses an undue hard-
‘ship on the company. Notwithstanding,
several courts have ruled thot employers
generally are not required ko occommo
date employees through telecommuling.
Their rafionale is that attendance at the job
site: is typicolly an essential job function.

A federal case involving Delta Air
Lines Hlusirates courts’ sensilivilies for
required office aftendance. There, o
reservation sales agent sued Delta for fail-
ing to provide telecommuting accommo-
datfions. The sales agent suffered reac-
tions bo certain chemicals that made her
unable to perform her job activities out
side her home. The court ruled that the
company’s need to evaluate, monitor and

counsel its agents, as well as security con-
cerns related fo the agent’s equipment,
proved that working ot home was not a
reasonable accommodation. Further, the
company did not allow any ofher sales
agent to work from home.

Additional legal considerations sur-
face when on employer permits some
employess to work from home, but denies
other workers the same option. In such
circumstances, discrimination claims are
possible on the basis of a protected closs
such as roce, gender or religion. To suc-
cesshully defend such employment deci-
sions, nondiscriminatory business reo-
sons must be usad in denying o telecom-
muting request. Unreasonable axpenses
and unavailobility of home office equip-
ment are exomples of legilimate business
reasons for denying telecommuting
requests. A record of poor job perfor

mance or poor aktendance also can serve
as a legifimate business justification
because employees with such recerds
typically require or-site supervision and
observation. Wage classifications olso
may be used, as overtime exempt
employess hove lass incenlive to "fudge”
on their hours.

Worker's compensation laws and
Occupational  Safely and  Health
Administration regulations play o role in
telacommuting practices.  Employeas
who ore injured while working in their
house are subject to worker's compensa-
fion coveroge.

Based on these legal considerations,
employers should construct detailed job
descriptions and telecommuting policies
ond ogreements to ensure that there is a
consistent ond legal application of
telecommuting proctices. Reviewing the

telecommuting policies and ogreements
with the compony’s human resources
director and employment attornay is also
advisable.

[Editor’s Note: Business Maiters is
plecsed fo present this column, legal
view by Scoit Callen. Mr. Callen is an
aftorney pradticing in the Toflohassee
office of the notional law firm of Foley &
lardner. He is o member of the firm's
labor and employment practice group
and exclusively represents companies in
the area of employment law compliance
and employment litigation defense.
Glvestions For Future issues of Legal View
or comments concarning this column can
be sent via email to businessmatters@rol
lahossee.com. Mr. Callen con be
reached of (850) 2226100 or

scollen@foleylaw.com.] A

Training is key for profits

Training, from p.5
Full service

Full service in the computer software
training business means a irainer or com-
pany whera you con get everything you
need. Here, Computer Tutors advises by
example, The training firm offers three
classifications of Kaining: technical,
application and “softskills.” Computer
Tutors also comes with a guarantee. Any
time former students need reiraining on a
software application, they get it at no
additional cost. That guarantee does not
expire, Mr. Fernbach said.

Technicol training is for IT profession-
als. Those folks are network administrators

and the like. According to Mr. Fernbach,
that has grown to be the licn's share of
Computer Tutors' Wraining service.
Application fraining is comprised of
courses {oflen stepped classes for begin-
ners, intermedictes and advanced learn-
ers) in o single kind of softwore.
Examples would be Microsoft Word,
Adobe Acrobat, PowerPoint or any of o
number of proprietary software fitles.
Just recently, Computer Tutors added
what they call “sohskilis” to their curricw-
lum. Customer service, telephone skills,
and gender bios froining are available
among others. leave it fo a computer

company to call “people skills” soff skifls!
Mr. Fernboch admitted thot o lot of [T
folks can cavse problems inadvertently in
their companies through lack of commu-
nications and human nurturing skills.

References

If you arent sure of your selection
once you have looked at who, why, what
and where and asked about full service
and guorantees, go ahead and ask for
references or ask around town. Nothing
tells the story like o sotisfied [or unsotis-
fied) customer.

Happy hunting. W
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US Labor Department revises overtime rules

By Scott Callen

The United . $tates Department of
labor {USDOL} released its  mout
ambitious initiative fo reviss overtime laws
on April 20. The deadline for employers
to comply with the new regulations is fost
approaching. August 23 is the effective
date, assuming efforts afoot in Congrass
to block provisions are unsuceassful, Top
USDCK officials recently announcad fhat
they belisve congressional blocking
afforts ultimately will foil, and political
insiders agree.

Ostensibly, the new regulations
updote, clarify and simplify. the
compensation, education and job duties
required o exempt smployess From
overtime. The current overtime regulations
were last updated obout 20 years ago. As
many employers can attest, the ragulations
ore difficult to reconcile with today's
workplace.  There also are numerous
conflicting legal rulings and interprefations
regarding overtima exemption standards.
Only fime will determine whether the new
regulations diminish employer compliance
frustrations and the pervasiva overtime
lifigation and investigations resulting from
such legal morass.

The USDOL expects millions of
workers lo collect overtime predicated on
the new regulertions. Approximately 6.7
million employees are estimated to
recaive overtime based on g change to
the threshold salary raquirement alons,
The new ragulations require exempt
employses to receive annual salary
compensation not less than $23,660
($455 par week).

A salary esiling was established for
overtime aligikility, albeil faw employers
will likely banefit from the new regulation,
Employess annually earning $100,000
or more and performing primarily non-
manval work will be exempt from
overtime as “highly compensated
professionals,” the new ragulations state.

Employers will benefit from the
revisions to solary deductions. The new
regulations permit employers fo suspend
exampt employees without pay for less
than a week for violations of work rules,
Employers also will be permitted to
remedy impermissible deductions to avoid
forfaiting an overtime exempt status.

in addition to the compensation
requiraments, exemp! and nonexempt
employees will continue 1o be legally dis-
tinguished by job duties. A bulk of the cur-

rent wage and hour disputes pertain to the
executiva, administrative and professional
overimeexempt classifications.  These
classifications will remain, but job duties,
standards and educational fequiremants
for professional employees were modified.

The new regulations also go as far as
1o clearly delineate certain job fitles thet will
be considered ciearly axempt or nonex-
smpt.  Exemption standards for outsige
sobes persons, computer personnel, and
health care workers alse wers modified.

How should smployers respond to
the fustapproaching August 23 effective
date considering congressional efforts to
block the new regulations? Employers
should consider conducting both &
comprahensive review of current overfime
practices and an analysis of the new
regulations.  This will assist employers
with operationat planning and ensure
legal compliance,

Discussed above, some employers
may benefit from the new regulations
while others may be faced with o
substantial finoncial impact due fo
numercus employess newly entilled to

‘ovartime. And, even if the regulations are

blocked, periodic audits of overtime
praclices ore aiwoys odvisable. Job

dufies, compensation and comhany
structures typically evolve and changs
over time. Furthermore, courts and the

-Department of Labor toufinaly reiegse

naw legal intarpretations regarding
exempt overtime requiramants.

In short, overtime proctices audits
can prevent and/or assist the company in
defending ogainst avertime practices i
gation and governmental invastigations,
Seemingly every week, one can read
about legal challenges and astonomical
settloment amounts based on alleged
overfime violations. Atorneys are entitied
by wage and hour laws to receover fees for
representing smployees, and employses
these days do nol hesilale to contaet
employment attorneys and governmental
agencies regarding perceived pay viole-
fions and “unfair treatment.?  Racently,
one client advised that an employee had
threatened o sua For not receiving a holi-
day bonus. Does that sound familiar?

[Editor’s Note: R, Scort Callen is on
attornay with the notional law firm of
Foley and Lordner LIP. and he exclysively
represanis ' companies in labor and
smployment matiers. He can be reached
at SCollen@Folaylow.Com or B50-222-
8100 m
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At Pecples First, real estate financing is at the heart of our business. Whether it's a
development project, a custom-built home or a spec, we specialize in flexible terms,
competitive rates and, best of all, friendly, helpfui service from psople who genuinedy

So, if you're in the business of building or a consumer iooking 1o buy, build or refi-
nance, you wor't find a better loan source than Peoples First. We've been building
Florida for over twenty years,

» CONSTRUCTION + CONSTRUCTION/PERMANENT + LOT PURCHASE
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